OREGON LAW COMMISSION

MEMORANDUM
To: Commissioners of the Oregon Law Commission
From: David Kenagy
Date: September 6, 2001
Re: Managing Mid-Session Amendments to Law Commission recommended bills

Our experience in the 2001 Legislative Session taught that even the most carefully drafted Law
Commission legislative recommendations will be amended during the legislative process. We also
learned that the amendments may be proposed from many sources for reasons some of which may
not even be known or revealed until after an amendment has been adopted.

Other Law Commissions around the country have faced the same issue. In general they favor
maximum flexibility for those charged with guiding the legislation on behalf of the Commission.
They do not adopt policy constraining the process but follow understood practices that have
developed over their years of experience. | suggest that we do the same. This memo displays the
broad outlines of the approach used by the Executive Director's office, which we intend to use in
the future, subject to further guidance from the Commission.

You will recall that in light of the experiences of the 2001 Session, the Commission discussed at its
July 13, 2001 meeting how to best process the inevitable amendments to Law Commission bills.
This discussion included a desire to see Commission recommendations enacted, unless the
content of the final enactment departs fundamentally from the original recommendation.

The Commission's Executive Director is responsible for guiding the Commission's
recommendations through the legislative process. In that capacity the Executive Director is
expected to exercise an initial judgment when faced with a proposed legislative amendment to a
Law Commission bill. That initial judgment is to distinguish between amendments that make either
"material" or "immaterial" changes to the Law Commission bill. Technical text changes and
corrections which do not alter the purpose and function of a bill are examples of immaterial
changes.

In the exercise of this initial judgment concerning materiality, the Executive Director will resolve
doubts in favor of assuming materiality in order to engage the wider consultation and discussion
about the amendment as detailed below. Consultation with either the Commission Chair, Vice
Chair or others usually would be a part of the Executive Director's initial decision making process.



If an amendment is immaterial, the Executive Director will continue to guide the amended Law
Commission bill as would be the case without amendment. Making clear, however, that the
amendment does not carry formal Law Commission approval.

If an amendment is material, the Executive Director will take steps from among those listed below.
The steps selected will naturally depend upon the stage of the legislative process in which the
amendmentis proposed or made.

Generally, early in the Session there is more time for broad-based discussion, reflection and review.
Later in the Session faster responses are needed, requiring a more confined and efficient
discussion. Regardless of the step chosen, the Executive Director will consult with the Chair of the
Commission in order to take such other necessary steps or combinations of steps as may not be
contemplated at this writing. The keys are good communication and flexibility in approach.

The hierarchy of steps in managing mid-session amendments is as follows:

1. In consultation with the Commission Chair or Vice-Chair, present the amendment to the
full Law Commission for formal consideration and a vote on taking a position on the
amendment. Only this first approach would authorize the Executive Director to affirmatively
report support or rejection of an amendment "on behalf of the Commission." This approach,
however, requires both an assessment of the time available for such action and the nature
and scope of the amendment itself. Experience has shown that some amendments, while
fairly judged "material,” are of lesser scope and effect than others and may therefore be
better addressed in a less formal manner.

2. In consultation with the Commission Chair or Vice-Chair, present the amendment to the
full Work Group responsible for the Commission’s draft at a meeting of the Work Group or
informally by email or otherwise where necessary.

3. In consultation with the Commission Chair or Vice-Chair, present the amendment to the
responsible Work Group Chair, to the Work Group Reporter, and to any members of the
Work Group known to the Executive Director to be most knowledgeable on the subject
raised by the amendment.

4. In consultation with the Commission Chair or Vice-Chair, present the amendment to the
Work Group Chair, Reporter or other most knowledgeable Work Group member.

Following each of the above actions the Executive Director will carry out the steps next reasonably
necessary to implement the guidance obtained from the process. In no case shall the views of any
person or group of persons be reported by the Executive Director as the views of the Law
Commission unless supported by a vote of the Commission affirming those views.



