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PROPOSED AMENDMENTS TO FACILITATE APPEALS IN VIOLATION CASES TO COURT
OF APPEALS UNDER ORS CHAPTER 19

SECTION 1. ORS 138.057 is repealed.
SECTION 2. ORS 19.005 is amended to read:

19.005 Definitions. As used in this chapter:

(1) “Exhibits” means exhibits offered and received or rejected in the trial court.

(2) “Judgment” means a judgment or appealable order, as provided in ORS 19.205.

(3) “Notice of appeal” includes a notice of cross-appeal.

(4) “Record” or “record of the case” means the trial court file and any transcript,
narrative statement and exhibits.

(5) “Supersedeas undertaking” means an undertaking on appeal that secures
performance of a judgment being appealed and operates to stay enforcement of the
judgment pending appeal.

(6) “Transcript” means the transcript of the court reporter’s report as provided in ORS
8.340, 8.350 and 8.360 and any transcript of an audio record prepared under ORS 19.370.

(7) “Trial court file” means all the original papers filed in the trial court whether before or
after judgment, including but not limited to the summons and proof of service thereof,
pleadings, motions, affidavits, depositions, stipulations, orders, jury instructions, the
judgment, the notice of appeal and the undertaking on appeal.

(8) “Undertaking for costs” means an undertaking on appeal that secures payment of

costs and disbursements that may be awarded against an appellant on appeal, and any
amounts that may be awarded to the respondent under the provisions of ORS 19.445.

1|Page


Jared Rumsey
Footnotes were used to attempt to highlight language that may be redundant. There were a few instances where I had to go several levels down into referential statutes to see what was going on, which indicates a risk of things happening with such a change that I definitely don’t understand. I tried to offer my two cents here and there in the comments as a way of explaining my thinking for that particular highlight.

Jared Rumsey
I don’t recall the group mentioning anything about repealing this statute. It may be a redundancy, but would be less confusing to people reading statutes to know that violations appeals (a criminal action) don’t go under 138 where you might expect them. I’ve also just discovered ORS 153.121, which I don’t recall in any of the discussions I’ve watched, which is another place stating how violations are supposed to be appealed, and refers to ORS 138.057


(9) “Undertaking on appeal” means a promise secured by sureties or by money, bond or
any other security described in ORS 22.020. “Undertaking on appeal” includes
undertakings for costs and supersedeas undertakings.

(10) “Violation” means an offense described in ORS 153.008.

SECTION 3. Sections 4 through 11 are added to and made a part of ORS chapter 19.

SECTION 4. Appeals generally from decisions in a prosecution of a violation. (1) Except
as provided in subsection (2) of this section, in an action for prosecution of a violation,
a party may appeal from a decision of a circuit court or a justice court or municipal
court of record under ORS 51.025 or 221.342 as provided in this chapter.

(2) The provisions of ORS 19.205(1), (2), (3), (4), and (6), 19.215, 19.225, 19.245,
19.275, 19.312,19.330,19.335,19.340, 19.355, 19.415(3) and (4), 19.425(2), 19.440, and
19.445 do not apply to an appeal in a prosecution of a violation.’

(3) Subsection (5) of ORS 19.205 applies to an appeal from a decision in
prosecution of a violation, except that “special statutory proceeding” includes any
proceeding civil in nature adopted by a city, county or other political subdivision of the
state pursuant to authority conferred by the Constitution or statute of this state
involving the prosecution of a violation.?

SECTION 5. Defendant appeals in-a prosecution of a violation. (1) Notwithstanding
ORS 19.205 and 19.235, in a prosecution for a violation, a defendant may appeal from:

"Work Group members may not agree to this proposed new provision excluding the listed
sections of ORS 19 from application to appeals in violations cases, but the proposed
provision highlights the many provisions of ORS ch19 that do not apply to violation cases.

2Deputy Public Defender Jimmy Brewer, a member of the earlier iteration of the Work
Group, objected to appeals in violation cases proceeding under ORS ch 138 because
judgments and orders in special statutory proceedings created by cities and counties
involving violations cases would not be appealable under ORS ch 138. The example he
gave is that the city of Portland has adopted a civil forfeiture proceeding for owners of
vehicles that have accumulated a certain amount of unpaid parking fines. This subsection
is intended to address that concern. (Incidentally, the proceeding in the example would not
have been appealable under ORS ch 19 either.)
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Jared Rumsey
This all matches with the current statute.

Jared Rumsey
It seems like it should say “an offense as described…” or something like that; but this language does copy ORS 153.005(3).

Jared Rumsey
I refer back to a previous self-induced TLDR research project on “violation”, and more relevant here, “judgment”. ORS 18.005 (the definitions statute for the “Judgments” chapter of Title 2 on civil proceedings) sections 1, 5, 7, 8, 13, and 17 show how violations are included under the “newly”  (2003 Oregon Laws Ch. 576) introduced (what I consider all-inclusive) three categories of judgments, namely, limited, general, and supplemental judgments. By pulling violations appeals from the criminal code via ORS 138.057 to the civil code, one should then assume that the civil code’s definitions apply to the appeal. Furthermore, ORS Chapter 153 (Violations and Fines) has a series of statutes (153.090-153.120) entitled “Judgments” laying out the various decisions a court could make as judgments. Lastly, 2003 Oregon Laws Ch. 576 (HB 2646) did an overhaul of many statutes for the most part replacing all words (in most cases decree was the word eliminated, but there was a big attempt to be consistent in using words like judgment, order, decision, decree, etc.) describing a final action of the court with the word “judgment”. My understanding is that you appeal a judgment and some of your justifications for that appeal can highlight decisions the court made along the way. However, ORS 19.235 does refer to appealable “decisions”, though it does not appear to have been captured in the massive overhaul in 2003 nor the one from this work group in 2025. All that to say that I think the right word here is “judgments”, and will highlight future uses of “decision” accordingly, but that confusion (at least for me) of these words still exists.

Jared Rumsey
The word “prosecution” (or variations like prosecute, prosecuted, etc.) appears five times in the statutes specifically labeled “Violations” (ORS 153.005-153.527): once in ORS 153.008 in reference to a “prosecuting attorney” exercising their discretion to treat a Class A misdemeanor as a violation; once in ORS 153.090 in reference to a “prosecution of the defendant for the crime of failure to appear in a violation proceeding” which is a Class A misdemeanor (ORS 153.992); and thrice in ORS 153.108 referring to the prosecution of crimes and violations in the same criminal episode. The word “proceeding(s)” appears more than 30 times. Most notably in ORS 153.005(4): ““Violation proceeding” means a judicial proceeding initiated by issuance of a citation that charges a person with commission of a violation.” So, this maybe should be changed to “violation proceeding”.

Jared Rumsey
“a violation proceeding”

Jared Rumsey
“judgment”

Jared Rumsey
These are the correct statutes for becoming courts of record. Out of curiosity, could this be rewritten as follows: “…a circuit court, a justice court of record (see ORS 51.025), or a municipal court of record (see ORS 221.342) as provided in this chapter.”

Jared Rumsey
Noting the proceeding comments and acknowledging  footnote 1 below, this whole provision seems unnecessary.

Jared Rumsey
This could just be because I don’t understand all of the law here, but I don’t see why these statutes can’t apply to judgments in violation proceedings, particularly if you agree that violations judgments are included under limited, general, and supplemental judgments.

Jared Rumsey
It seems obvious that these statutes don’t apply as they specifically state that they are for class actions. The list of statutes that are not applicable to appeals from judgments in violation proceedings is much longer if ones like this need to be listed (I don’t think they do). Furthermore, I don’t think other statutes relating to civil appeals that are not class actions specify that these provisions are not applicable.

Jared Rumsey
This one just seems to plainly apply. It says any party can appeal unless certain conditions are met.

Jared Rumsey
Maybe doesn’t apply, but if that’s the case, the same reasoning as in my comment on the class actions statutes applies, which is basically that if a statute clearly doesn’t apply to your situation (e.g. your case is a parking violation and the statute talks about domestic relations), you just ignore it.

Jared Rumsey
This statute explicitly states when it applies.

Jared Rumsey
These seem applicable

Jared Rumsey
Maybe, maybe not.

Jared Rumsey
Probably not applicable (I don’t know enough), but if so, they can just be ignored.

Jared Rumsey
This statute doesn’t have a section 2.

Jared Rumsey
Again, probably not applicable, but can just be ignored. I’m not certain about this “recovery of money” business, which was referenced in few other places. Seems to me that restitution (and maybe even fines) is basically a recovery of money so anything mentioning recovery of money should apply to that.

Jared Rumsey
“appeal from a judgment in a” ?

Jared Rumsey
“violation proceeding”

Jared Rumsey
Generally, it seems unnecessary to highlight this as applicable after stating every other section of the statute is not applicable.

Jared Rumsey
judgment

Jared Rumsey
violation proceeding

Jared Rumsey
Feels more like an addition than an exception

Jared Rumsey
This is a phrase used in all sorts of case law, but not in any ORS. It’s meaning is not immediately plain to me, and I have opted to not dive into the caselaw at the moment.

Jared Rumsey
a violation proceeding

Jared Rumsey
from judgments in a violation proceeding

Jared Rumsey
violation proceeding

Jared Rumsey
Is this intended to be an exhaustive list of things a defendant may appeal, or just some examples? Given the “notwithstanding” reference to 19.205, it appears Jim intends this to add to what he believed was an exhaustive list.


(a) A judgment convicting the defendant of one or more charges and imposing
sentence, regardless of the type of sentence imposed.

(b) A judgment or entered under ORS 153.090(2) involving a determination of a
payment schedule for monetary sanctions imposed, including restitution.

(c) An order denying a motion for relief from default under ORS 153.105(1) or an
order denying relief from judgment under ORS 153.105(3).

(d) An amended or corrected version of a judgment or order described in
paragraphs (a) to (c) of this subsection.?

(2) A defendant may cross-appeal when the prosecution appeals an order prior to
trial suppressing evidence as provided in Section 6(c) of this 2027 Act. The failure to
file a cross-appeal under this subsection does not waive a defendant’s right to appeal
a particular ruling of the trial court on appeal from the judgment of conviction and
sentence.*

(3) In addition to the required contents of a notice of appeal under ORS 19.240, in a
prosecution for a violation, if the appellant is appealing from a judgment of conviction
based on a plea of guilty or no contest, the defendant must include a claim that the
trial court failed to comply with requirements of law in imposing or failing to impose a
sentence.’

3 Proposed new Section 4 is derived from ORS 55.250, ORS 221.389, and 138.035,
governing, respectively, defendant’s appeals from justice and municipal courts not of
record to circuit court, and governing appeals from circuit court and justice and municipal
courts of record to the Court of Appeals. | omitted those provisions that would apply only
misdemeanors, and | tweaked the provision related to restitution because ORS 153.090(2)
has unique provisions about imposition of restitution in default cases. | also include a new
provision to account for the possibility that a defendant could invoke a justice or municipal
court’s inherent authority alluded to in ORS 153.105(3) to grant relief from judgment
respecting decisions under ORS 153.090(4) or ORS 153.096. See ORS 55.250, ORS
153.090 and ORS 153.105 in the Appendix to this memorandum.

4This subsection is derived from ORS 138.035(5). 55.250(3) and 221.389(4).

5 This subsection is derived from ORS 138.085(1)(b).
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Jared Rumsey
Exact copy of ORS 55.250(1)(a) and 221.389(1)(a), and seems to more or less match the meaning of 138.035

Jared Rumsey
?

Jared Rumsey
ORS 153.090 appears to be the correct statute, but is this essentially saying that a defendant can appeal the payment schedule? Like “I already agreed to the amount, but I claimed inability to pay in full, which was granted, and now I’m saying I need a more generous payment schedule”? This is perhaps the “tweaking” of the restitution provision mentioned in the footnote. ORS 55.250(1)(b), 221.389(1)(b), and 138.035(2) mention appealing restitution, but not payment schedules specifically. 153.090 talks about establishing a payment schedule, but not appealing it. A payment schedule feels to me like a final judgment that should already be appealable under general appealability, but if that is not the case, this appears to be a new creation.

Jared Rumsey
Generally matches ORS 55.250(2), 221.389(3), though those only mention appealing “an order denying a motion for relief from default under ORS 153.105”. So there is potential for this being a new creation, but it is difficult to fully track the effects of 153.105 because it references another statute, which references another statute, which references another, and so on.

Jared Rumsey
This is a slightly more succinct version of ORS 55.250(1)(d), 221.389(1)(d), and 138.035(4).

Jared Rumsey
Apparently I can’t comment in the actual footnote… I’m fairly certain that although the footnote says it is for “new Section 4”, it is intended for Section 5, at the end of which the footnote is placed. I’ll just use the footnote as a guide and continue to comment on the language of the actual proposal.

Jared Rumsey
This is basically a copy of ORS 55.250(3) and 221.389(4) (though they are very slightly different). 138.035(5) has a much more succinct version. 

Jared Rumsey
The other statutes say “prosecution” or “the state”, but could we just use the universal “plaintiff”?

Jared Rumsey
19.240 just explains the basics of the process for an appeal, including who must receive notice. It references 19.250, which explains the required contents of the notice. 

Jared Rumsey
Violation proceeding

Jared Rumsey
This subsection is reminiscent of 138.085(1)(b), but that statute refers to a “colorable claim of error reviewable under ORS 138.105”. 138.105 is a large list of things the appellate court has authority to review, which are in theory captured by the phrase “failed to comply with the requirements of law” here, but that seems like an obvious statement to me. Don’t all appeals require a claim that there was an error in the law?


SECTION 6.° Prosecution appeals in a prosecution of a violation. (1) In a prosecution

for aviolation, the prosecution may appeal from:

(a) An order made prior to trial dismissing or setting aside one or more counts in
the accusatory instrument.

(b) An order allowing a demurrer.

(c) An order made prior to trial suppressing evidence.

(d) An order made prior to trial for the return or restoration of things seized.

(e) An order arresting the judgment.

(f) An order made after a guilty finding dismissing or setting aside one or more
counts in the accusatory instrument.

(g) An order granting a new trial.

(h) An order granting a motion for relief from default under ORS 153.105(1) or
granting relief from judgment under ORS 153.105(3).

(2) Notwithstanding subsection (1)(a) of this section, the prosecution may not
appeal the dismissal of a violation by reason of a police officer’s failure to appear at
the trial on the matter if the police officer was timely provided with notice of the trial
date.

SECTION 7.7 Service of notice of appeal requirements on appeal ina prosecution of a
violation. (1) For the purpose of meeting the requirements imposed by ORS 19.240, a
party filing a notice of appeal under this section must serve a copy of the notice of
appeal on:

(a) If a defendant appeals a decision made by a municipal court of record or
initially made in a municipal court not of record, the city attorney,

8 This subsection is derived from ORS 138.045, 55.255, and 221.392.

’This section is derived from ORS 138.057(3)(b).
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Jared Rumsey
Plaintiff?

Jared Rumsey
Violation proceeding

Jared Rumsey
Violation proceeding

Jared Rumsey
Plaintiff?

Jared Rumsey
These are all found in at least one of the three referenced statutes (138.045, 55.255, and 221.392). (Side note, 55.255 is a new law from HB 2460 and doesn’t show up in Lexis or on Public Laws. I had to go to the Oregon legislature website to look at it.)

Jared Rumsey
Likewise found in the footnote-referenced statutes, but they reference all of 153.105, not just some subsections.

Jared Rumsey
Plaintiff?

Jared Rumsey
This is also basically in each of the referenced statutes, but they reference all of their respective subsection (1) or (2), as opposed to a specific paragraph of the subsection.

Jared Rumsey
From a violation proceeding


(b) If a defendant appeals a decision made by a justice court of record or
initially made in a justice court not of record:

(i) The district attorney for the county in which the violation was prosecuted;

(ii} In a prosecution of a violation by a private party under ORS 153.058, the
attorney for the private party or, if the private party is not represented by an
attorney, the private party.

(2) Notwithstanding ORS 19.270, with respect to an appeal by a defendant,
timely service on the city attorney, district attorney, private party or attorney for a
private party under this subsection is not jurisdictional and the Court of Appeals
may extend the time for that service.

SECTION 8. No undertaking required.? Notwithstanding any provision of this chapter,
a party taking an appeal in a prosecution for a violation is not required to file an

undertaking for costs on appeal.

SECTION 9. Stays on appeal.® (1) The defendant filing a notice of an appealin a
prosecution of a violation does not act to stay the judgment or order, but the judgment
or order may be stayed as provided in ORS 19.350, except that the court may condition
staying the payment of a monetary obligation on the defendant:

(a) Depositing, pending resolution of the appeal, the whole or any part of the
monetary obligation with the clerk of the trial court;

(b) Filing an undertaking with sufficient sureties;

(c) Submitting to an examination of assets; or

8 This section is derived from ORS 138.057(3)(d).

® This section is derived from ORS 138.057(3)(e) but removes reference to stays under ORS
138.285 and 138.295, consistent with the Work Group’s preference to have appeals in
violation cases proceed as civil cases rather than criminal cases.
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Jared Rumsey
This basically tracks with 138.057(3)(b), though it is wordier here.

Jared Rumsey
Proceeding occurred

Jared Rumsey
This is a new addition, though apparently applicable as I had no idea that basically anybody can be a deputized prosecutor (plaintiff) for violations proceedings. It’s not clear to me, however, that these deputized plaintiffs can only operate in justice courts. I don’t see any reason why they couldn’t follow these procedures in municipal or even circuit courts.

Jared Rumsey
This seems new, and I’m not sure of its purpose.

Jared Rumsey
A wordier version of 138.057(3)(d)

Jared Rumsey
Violation proceeding

Jared Rumsey
I think “derived from” in the footnote might be more accurately replaced by “inspired by”. Some of the \additions appear to have an explanation in footnotes 10 and 11.

Jared Rumsey
Violation proceeding


(d) Refraining from dissipating the assets of the defendant.

(2) An appeal taken by the state stays the effect of the judgment or order in favor of
the defendant, so that the release agreement and, if applicable, the security for
release, is held for the appearance and surrender of the defendant until the final
determination of the appeal and the proceedings consequent thereon, if any; but if the
defendant is in custody, the defendant may be released by the court subject to ORS
135.230 to 135.290, pending the appeal.”

SECTION 10. Standard and scope of appellate review in violation cases. (1) The

standard of review on appeal in a prosecution for a violation shall be as provided in
ORS 19.415(1) and (2)."?

(2) In a prosecution for a violation, on appeal by a party of an order or judgment
other than the judgment of conviction and sentence, except as otherwise specified by
law, the court may review only the order or judgment from which the appeal is taken
and any issue necessary to decide the appeal.

9 This section would resolve a conflict in current law regarding whether stays on appeal
should be subject to ORS19.350 or ORS 138.285 and 138.295. See subsection (3) of ORS
55.280 and 221.440 addressing stays on appeal from justice and municipal courts not of
record. If the Work Group agrees with this proposed section, both of those statutes should
be amended to track these provisions, see Sections 17 and 18 of the Conforming
Amendments” part of this document. ORS 138.285 and 138.295 need to be amended to
clarify that they apply only to misdemeanors and felonies; see Sections 19 and 20 of the
“Conforming Amendments.”

" This subsection is derived from ORS 138.295.

2. ORS 138.057(3)(f) currently provides: “The standard of review for an appeal under this
subsection is the same as for an appeal from a judgment in a proceeding involving a
misdemeanor or felony.” That provision is obscure because the standard of review on
appeal is the same regardless of whether a case is civil or criminal, and that standard is set
outin ORS 19.415(1) (“ * * * the scope of review shall be as provided in section 3, Article VII
(Amended) of the Oregon Constitution.) and (2) (“No judgment shall be reversed or
modified except for error substantially affecting the rights of a party.)
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Jared Rumsey
Exact copy of 138.295

Jared Rumsey
proceedings

Jared Rumsey
violation proceeding

Jared Rumsey
Oregon law apparently has an unfortunately blurry line between the “scope” and “standard” of review. I understand scope of review to be what can be reviewed, and standard of review to be how something is reviewed. 19.415(1) uses “scope” and then refers to article VII (amended) section 3 which appears to have some scope and some standard in it, but not all of the necessary standards. I can’t find an ORS that outlines standard of review for criminal cases other then 138.057, which as Jim rightly points out, doesn’t tell you how to find the standard of review for felonies and misdemeanors, which appears to be established by case law that I have not yet surveyed. So this one is doing a new thing, but seems like a problem that needs addressing.

Jared Rumsey
Violation proceeding

Jared Rumsey
Seems like a new addition, the discussion of which I don’t recall in the work group.


SECTION 11. To the extent they apply to a prosecution for a violation, the provisions of
ORS 138.005, 138.010, 138.105,138.115, 138.210, 138.225, 138.227, and 138.275 apply
to an appealin a prosecution of a violation.™

CONFORMING AMENDMENTS

SECTION 12. ORS 55.150 is amended to read:
55.150. (1) If ajustice court has become a court of record under ORS 51.025:

(a) An appealin a proceeding involving a violation shall be taken to the Court of
Appeals as provided in [ORS 138.057] ORS chapter 19 for appeals from a circuit
court.

(b) An appealin a proceeding involving a misdemeanor shall be taken to the Court
of Appeals as provided in ORS 138.010 to 138.310 for appeals from a circuit court.

(c) An appealin a civil action shall be taken to the Court of Appeals as provided in
ORS chapter 19 for appeals from a circuit court.

(2) If a justice court has not become a court of record under ORS 51.025, an appeal from
a proceeding involving a violation or misdemeanor or a civil action shall be taken to the
circuit court of the county in which the justice court is located and in the manner provided
in ORS 52.815, 52.820 and [55.760] 55.155 to 55.335.

SECTION 13. ORS 55.285 is amended to read:
55.285. [(71)] Upon entry by the circuit court of an order or judgment:
[(a) [(1) In a matter involving a violation, the order or judgment may be appealed as

provided in ORS [138.057] chapter 19 for appeals from a circuit court.

[(b)](2) In a matter involving a misdemeanor, the order or judgment may be
appealed as provided in ORS 138.010 to 138.310.

31n this subsection, | propose to make the listed provisions of ORS chapter 138 applicable
to appeals in violation cases; other Work Group members may disagree with the proposal.
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Jared Rumsey
This section is not new law per se, but Jim’s attempt to highlight some of the provisions from 138 that he thinks should be brought into 19 to cover violation proceedings, which I believe was half of the original task. The other half was covered in Section 4(2). If it is kept, it definitely needs rewording because right now it seems to me to say “if these laws apply, they apply.” I think the gist of what he means here is “if it seems like these laws could apply to violations, then apply them, otherwise don’t”. However, that to me, is the entirety of law. If it applies, apply it; if it doesn’t, don’t. It sort of highlights the sentiment that litigants in practice seem to understand from 138.057 that violation appeals go under chapter 19 and you just ignore the stuff (like provisions about custody or class actions) that doesn’t apply.

Jared Rumsey
Violation proceeding

Jared Rumsey
Definition of terms, including an import of 19.005 terms with which there appear to be no conflicts.

Jared Rumsey
Abolishes writs of error and certiorari in criminal actions and points to ORS 138.010-138.310 for criminal action review, which I think would make review of violations difficult if 138.057 were repealed as above. However, ORS 19.270 does allow for writs of certiorari to the Supreme Court

Jared Rumsey
Another list of things an appellate court can review on defendant appeal, which seems redundant to this proposal’s section 5 and goes back to the group’s disagreement about interpretation of 19.205 listing judgments that may be appealed.

Jared Rumsey
Another list of things an appellate court can review on state appeal, which seems redundant to this proposal’s section 6 and goes back to the group’s disagreement about interpretation of 19.205 listing judgments that may be appealed.

Jared Rumsey
Short statute: “If the appellant fails to file a brief in the appellate court, the court shall dismiss the appeal. The defendant need not personally appear in the appellate court.” There appears to be no statute with such a provision in chapter 19. The equivalent for civil cases (which should apply to criminal cases, but apparently the legislature wanted to make it a “shall”) can be found in ORAP 1.20 (court “may” dismiss for party failure to comply with rules) and ORAP 5.80 (timing of briefs).

Jared Rumsey
Allows for summary affirmation after receiving a weak appellant brief. Closest civil equivalent appears to be an Affirmation Without Opinion, which still requires the whole appeals process.

Jared Rumsey
Joint motion to vacate and remand. There doesn’t appear to be a statutory equivalent, likely because in civil cases the parties would just settle.

Jared Rumsey
Notice to parties concerning modified judgment or order or supplemental judgment. There doesn’t seem to be a clear match in chapter 19. Isn’t it just standard practice that when a court does something it tells the parties involved in the case? I guess here it is clarifying that if the trial court alters the judgment after the original has been appealed, then it’s the appellate court’s job to notify because they have jurisdiction of the case?


[(2) In any case in which only a violation or violations are charged, the state may not
appeal from an order dismissing the case that is entered by reason of a police officer’s
failure to appear at the trial on the matter if the police officer was timely provided with
notice of the trial date.}

SECTION 14. ORS 221.367 is amended to read:

221.367. (1) If a municipal court has become a court of record under ORS 221.342:

(a) An appealin a proceeding involving a violation shall be taken to the Court of
Appeals as provided in ORS [138:657] chapter 19 for appeals from a circuit court.

(b) An appealin a proceeding involving a misdemeanor shall be taken to the Court
of Appeals as provided in ORS 138.010 to 138.310 for appeals from a circuit court.

(2) If a municipal court has not become a court of record under ORS 221.342, an appeal

shall be taken to the circuit court of the county in which the municipal court is located and
in the manner provided in ORS 221.369 to 221.407.

SECTION 15. ORS 221.367 is amended to read:

221.367. (1) If a municipal court has become a court of record under ORS 221.342:

(a) An appealin a proceeding involving a violation shall be taken to the Court of
Appeals as provided in ORS [738.057] chapter 19 for appeals from a circuit court.

(b) An appealin a proceeding involving a misdemeanor shall be taken to the Court of
Appeals as provided in ORS 138.010 to 138.310 for appeals from a circuit court.

(2) If a municipal court has not become a court of record under ORS 221.342, an appeal
shall be taken to the circuit court of the county in which the municipal court is located and
in the manner provided in ORS 221.369 to 221.407.

SECTION 16. ORS 221.407 is amended to read:

221.407. (1) [(a)] The state or a city may appeal an order or judgment of the circuit court to
the Court of Appeals:
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[(A)] (a) In a proceeding involving a violation, as provided in ORS [738.057] chapter 19
for appeals from a circuit court, subject to the provisions of ORS 221.389(5) and (6).

[(B)](b) In a proceeding involving a misdemeanor or a traffic crime as defined in ORS
801.545, as provided in ORS 138.010to 138.310.

[(b) In any case in which only a violation or violations are charged, the state may not
appeal from an order dismissing the case that is entered by reason of a police officer’s
failure to appear at the trial on the matter if the police officer was timely provided with
notice of the trial date].

[(2)(a) If the order or judgment of the circuit court being appealed arises from a violation
or misdemeanor defined by state law or a traffic crime as defined in ORS 801.545, the
defendant may appeal the order or judgment to the Court of Appeals:

(A) In a proceeding involving a violation, as provided in ORS 138.057.

(B) In a proceeding involving a misdemeanor, as provided in ORS 138.070 to 138.3170.

(b) The defendant may appeal an order or judgment arising from a violation or
misdemeanor defined by city charter or ordinance as provided in ORS 221.389 (5) and (6).]

[(3)(a) The filing of a notice of an appeal from a judgment involving a violation does not
act to automatically stay the judgment.

(b) Nothing in this section is intended to affect the authority of the municipal court or
circuit court to stay enforcement of the judgment under ORS 19.350, 138.285 or 138.295 or
any other authority.]

SECTION 17. ORS 55.280 is amended to read:
55.280. (1) A defendant filing notice of appeal from a judgment of conviction and sentence
of a misdemeanor described in this subsection does not stay enforcement of the judgment
unless the defendant:

(a) If sentenced to confinement, executes a release agreement or makes a security

release deposit as provided in ORS 135.230 to 135.290; or
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(b) On conviction of a traffic crime as defined in ORS 801.545, gives the security
required by ORS 810.300 to 810.330 as an undertaking on appeal.

(2) A defendant filing notice of appeal from a judgment or order involving a violation
does not automatically stay enforcement of the judgment or order, but the defendant
may seek a discretionary stay as provided in subsection (3) of this section.

cu . O—Stay =t O e e O TS 1Uage e SIS LS, O O O

anyotheratthority:] (a) Except as provided in paragraph (d) of this subsection a party
seeking a stay under this section must first request a stay from the trial court. The trial

court may act on arequest for a stay before or after a notice of appealis filed. The
time for filing a notice of appeal is not tolled by the making of a request for a stay
under this section or by the trial court’s action on the request.
(b) The trial court shall consider the following factors in deciding whether to
grant a stay under this section, in addition to such other factors as the trial court
considers important:

(i) The likelihood of the appellant prevailing on appeal.

(ii) Whether the appeal is taken in good faith and not for the purpose of
delay.

(iii) Whether there is any support in fact or in law for the appeal.
(iv) The nature of the harm to the appellant, to other parties, to other
persons and to the public that will likely result from the grant or denial of a

stay.

(c) The court may condition staying the payment of a monetary obligation on
the defendant:

(i) Depositing, pending resolution of the appeal, the whole or any part of the
monetary obligation with the clerk of the trial court;

(ii) Filing an undertaking with sufficient sureties;
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(iii) Submitting to an examination of assets; or
(iv) Refraining from dissipating the assets of the defendant.

(d) The defendant may request a stay pending appeal from the circuit courtin
the first instance, and the circuit court may act on that request without requiring
the party to seek a stay from the justice court, if the defendant establishes that the
filing of a request for a stay with the justice court would be futile or that the justice
court is unable or unwilling to act on the request within a reasonable time. In
considering a request for a stay under this subsection, the circuit court shall
consider the factors set out in paragraph (b) of this subsection in addition to any
other factors the court considers important.™

(4) An appeal taken by the state stays the effect of the judgment or order in favor of
the defendant, so that the release agreement and, if applicable, the security for
release, is held for the appearance and surrender of the defendant until the final
determination of the appeal and the proceedings consequent thereon, if any; but if the
defendant is in custody, the defendant may be released by the court subject to ORS
135.230 to 135.290, pending the appeal.’™

SECTION 18. ORS 221.404 is amended to read:
221.404. (1) A defendant filing notice of appeal from a judgment of conviction and
sentence of a misdemeanor described in this subsection does not stay enforcement of the

judgment unless the defendant:

(a) If sentenced to confinement, executes a release agreement or makes a security
release deposit as provided in ORS 135.230 to 135.290; or

(b) On conviction of a traffic crime as defined in ORS 801.545, gives the security
required by ORS 810.300 to 810.330 as an undertaking on appeal.

4 Subsection (3) is derived from ORS 19.350, set out in the Appendix to this memorandum,
except paragraph (c), which is derived from ORS 138.285(4).
5 This subsection is derived from ORS 138.295.
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(2) A defendant filing notice of appeal from a judgment or order involving a violation
does not automatically stay enforcement of the judgment or order, but the defendant
may seek a discretionary stay as provided in subsection (3) of this section.

any-otheratthority:] (a) Except as provided in paragraph (d) of this subsection a party
seeking a stay under this section must first request a stay from the trial court. The trial
court may act on arequest for a stay before or after a notice of appealis filed. The
time for filing a notice of appeal is not tolled by the making of a request for a stay
under this section or by the trial court’s action on the request.

(b) The trial court shall consider the following factors in deciding whether to
grant a stay under this section, in addition to such other factors as the trial court

considers important:
(i) The likelihood of the appellant prevailing on appeal.

(ii) Whether the appeal is taken in good faith and not for the purpose of
delay.

(iii) Whether there is any support in fact or in law for the appeal.

(iv) The nature of the harm to the appellant, to other parties, to other
persons and to the public that will likely result from the grant or denial of a

stay.

(c) The court may condition staying the payment of a monetary obligation on

the defendant:

(i) Depositing, pending resolution of the appeal, the whole or any part of the
monetary obligation with the clerk of the trial court;

(ii) Filing an undertaking with sufficient sureties;
(iii) Submitting to an examination of assets; or

(iv) Refraining from dissipating the assets of the defendant.
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(d) The defendant may request a stay pending appeal from the circuit courtin
the first instance, and the circuit court may act on that request without requiring
the party to seek a stay from the justice court, if the defendant establishes that the
filing of arequest for a stay with the justice court would be futile or that the justice
court is unable or unwilling to act on the request within a reasonable time. In
considering a request for a stay under this subsection, the circuit court shall
consider the factors set out in paragraph (b) of this subsection in addition to any
other factors the court considers important.'®

(4) An appeal taken by the state stays the effect of the judgment or order in favor of
the defendant, so that the release agreement and, if applicable, the security for
release, is held for the appearance and surrender of the defendant until the final
determination of the appeal and the proceedings consequent thereon, if any; but if the
defendant is in custody, the defendant may be released by the court subject to ORS
135.230 to 135.290, pending the appeal.’’

SECTION 19. ORS 19.285 is amended to read:

138.285. (1)(a) A justice [;] or municipal of record or a circuit court may enter an orderin a
[eriminatactionas-definedinr- ORS131.065] prosecution of a misdemeanor or felony
staying execution of a sentence, or a portion of a sentence, pending the resolution of an
appeal.

* * k* *

SECTION 20. ORS 19.295 is amended to read:

138.295. In a prosecution of a misdemeanor or felony, an appeal taken by the state stays
the effect of the judgment or order in favor of the defendant, so that the release agreement
and, if applicable, the security for release, is held for the appearance and surrender of the
defendant until the final determination of the appeal and the proceedings consequent
thereon, if any; but if the defendant is in custody, the defendant may be released by the
court subject to ORS 135.230 to 135.290, pending the appeal.

6 Subsection (3) is derived from ORS 19.350, set out in the Appendix to this memorandum,
except paragraph (c), which is derived from ORS 138.285(4).

7 This subsection is derived from ORS 138.295.
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APPENDIX

55.250 Appeal and cross-appeal by defendant. (1) In a proceeding involving a
violation or misdemeanor, a defendant may appeal from:
(a) A judgment convicting the defendant of one or more charges and imposing
sentence, regardless of the type of sentence imposed.
(b) A judgment ordering payment of restitution but not specifying the amount
of restitution, or a supplemental judgment awarding restitution.
(c) A judgment or order imposing or executing a sentence upon revocation of
probation or sentence suspension.
(d) A judgment or order that is an amended or corrected version of a judgment
or order described in paragraphs (a) to (c) of this subsection.
(2) In a proceeding involving a violation, the defendant may appeal an order
denying a motion for relief from default under ORS 153.105.
(3) A defendant may cross-appeal when the prosecution appeals an order prior to
trial suppressing evidence as provided in ORS 55.255 (1)(c). The failure to file a
cross-appeal under this subsection does not waive a defendant’s right to appeal a

particular ruling of the justice court on appeal from the judgment of conviction and
sentence.

153.090 Provisions of judgment. (1) Judgments entered under this chapter may
include:
(a) Imposition of a sentence to pay a fine;
(b) Costs and restitution authorized by law;
(c) A requirement that the fine, costs and restitution, if any, be paid out of the
presumptive fine;
(d) Remission of any balance of a presumptive fine to the defendant; and
(e) Any other provision authorized by law.

(2) Notwithstanding ORS 137.106, if the court orders restitution in a default
judgment entered under ORS 153.102, a defendant may allege an inability to pay the
full amount of monetary sanctions imposed, including restitution, and request a
hearing to determine whether the defendant is unable to pay or to establish a payment
schedule by filing a written request with the court within one year after the entry of
the judgment. The court shall set a hearing on the issue of the defendant’s ability to
pay upon receipt of the request and shall give notice to the district attorney. The
district attorney shall give notice to the victim of the date, time and place of the
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hearing. The court may determine a payment schedule for monetary sanctions
imposed, including restitution ordered under this subsection, if the defendant
establishes at the hearing that the defendant is unable to pay the ordered restitution in
full.

(3) If a trial is held in a violation proceeding, or a default judgment is entered
against the defendant under ORS 153.102, the court may impose any fine within the
statutory limits for the violation. If a defendant pleads no contest under ORS 153.061
(3) and the court accepts the plea and enters judgment against the defendant, the
amount of the fine imposed against the defendant by the court may not exceed the
presumptive fine established for the violation under ORS 153.019 and 153.020.

(4) A judge may suspend operation of any part of a judgment entered under this
chapter upon condition that the defendant pay the nonsuspended portion of a fine
within a specified period of time. If the defendant fails to pay the nonsuspended
portion of the fine within the specified period of time, the suspended portion of the
judgment becomes operative without further proceedings by the court and the
suspended portion of the fine becomes immediately due and payable.

(5) The court may not issue notice to the Department of Transportation to suspend
the defendant’s driving privileges unless a trial has been required. The failure of the
defendant to appear at the trial does not prevent the court from issuing notice to the
department to suspend the defendant’s driving privileges.

(6) Entry of a default judgment under ORS 153.102 does not preclude the arrest
and prosecution of the defendant for the crime of failure to appear in a violation
proceeding under ORS 153.992.

(7) If a person held commercial driving privileges as described in ORS 807.018 at
the time the offense was committed, a court may not defer entry of a judgment or
allow an individual to enter into a diversion program that would prevent a conviction
for a traffic offense from appearing on the driving record of the holder. This
subsection applies to all traffic offenses, whether committed while driving a motor
vehicle or a commercial motor vehicle, but does not apply to parking violations.

153.096 Suspension of fine in certain cases. (1) In any proceeding for a violation
under ORS 830.990 or 830.997, the court may conditionally suspend all or part of any
fine or penalty to be imposed on the defendant if the defendant appears personally and
agrees to complete at the defendant’s own expense a Safe Boating Education Course
approved by the State Marine Board under ORS 830.110 (18), within time limits
imposed by the court.
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(2) In any proceeding for a violation under ORS 830.990 or 830.997, the court
shall notify the State Marine Board if the defendant fails to appear at any time as
required by law or the court, or fails to comply with any order of the court.

153.105 Relief from judgment. (1) If a judgment is entered against a defendant under
ORS 153.102, the court may relieve a defendant from the judgment upon a showing
that the failure of the defendant to appear was due to mistake, including clerical
mistake, inadvertence, surprise or excusable neglect, or that the court committed a
legal error in entering the judgment. A motion for relief under this section must be
made by the defendant within a reasonable time, and in no event may a motion under
this section be made more than one year after entry of judgment.

(2) If the defendant makes an oral request for relief under this section or the court
rules on the request orally, or both, the court shall note in the docket that the
defendant requested relief from judgment and the court’s disposition of the request.

(3) This section does not limit the inherent authority of the court to relieve a party
from a judgment within a reasonable time after entry of the judgment.

55.280 Stay of enforcement of judgment. (1) A defendant filing notice of appeal
from a judgment of conviction and sentence of a misdemeanor described in this
subsection does not stay enforcement of the judgment unless the defendant:
(a) If sentenced to confinement, executes a release agreement or makes a
security release deposit as provided in ORS 135.230 to 135.290; or
(b) On conviction of a traffic crime as defined in ORS 801.545, gives the
security required by ORS 810.300 to 810.330 as an undertaking on appeal.
(2) A defendant filing notice of appeal from a judgment involving a violation does
not automatically stay enforcement of the judgment.
(3) Nothing in this section is intended to affect the authority of the justice court or
circuit court to stay enforcement of the judgment under ORS 19.350, 138.285 or
138.295 or any other authority.

19.350 Discretionary stay by court. (1) A party may seek a stay of judgment
pending a decision on appeal in the manner provided by this section only if the
judgment may not be stayed under the provisions of ORS 19.335 or 19.340, or under
any other provision of law specifying a procedure or grounds for staying the
judgment. A stay of judgment may not be granted under this section if any other
provision of law specifies that a stay may not be granted pending a decision on appeal.
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(2) Except as provided in subsection (5) of this section, a party seeking a stay
under the provisions of this section must first request a stay from the trial court. The
trial court may act on a request for a stay before or after a notice of appeal is filed.
The time for filing a notice of appeal is not tolled by the making of a request for a stay
under this section or by the trial court’s action on the request.

(3) The trial court shall consider the following factors in deciding whether to grant
a stay under this section, in addition to such other factors as the trial court considers
important:

(a) The likelihood of the appellant prevailing on appeal.

(b) Whether the appeal is taken in good faith and not for the purpose of delay.

(c) Whether there is any support in fact or in law for the appeal.

(d) The nature of the harm to the appellant, to other parties, to other persons and to
the public that will likely result from the grant or denial of a stay.

(4) The trial court has discretion to impose reasonable conditions on the grant of a
stay under the provisions of this section. The court may require that a supersedeas
undertaking be filed in a specified amount as a condition of granting a stay under the
provisions of this section.

(5) A party may request a stay pending appeal from the appellate court in the first
instance, and the appellate court may act on that request without requiring the party to
seek a stay from the trial court, if the party establishes that the filing of a request for a
stay with the trial court would be futile or that the trial court is unable or unwilling to
act on the request within a reasonable time. In considering a request for a stay under
this subsection, the appellate court shall consider the factors set out in subsection (3)
of this section in addition to any other factors the court considers important.
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